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COMMONWEALTH OF PENNSYLVANIA,   IN THE SUPERIOR COURT OF 
PENNSYLVANIA    

 Appellee    
   

v.   
   
AARON DURHAM,   
   
 Appellant   No. 1687 EDA 2013 

 

Appeal from the Judgment of Sentence entered May 31, 2013, 
in the Court of Common Pleas of Philadelphia County, 
Criminal Division, at No(s): CP-51-CR-0008609-2012 

 

BEFORE: SHOGAN, ALLEN, and OTT, J. 

MEMORANDUM BY ALLEN, J.: FILED APRIL 15, 2014 

 Aaron Durham (“Appellant”) appeals from the judgment of sentence 

imposed after the trial court convicted him of aggravated assault, simple 

assault, and resisting arrest.1  We affirm. 

 The trial court summarized the pertinent facts as follows: 

 The evidence established that on June 3, 2012, at 
approximately 6:30 P.M., Philadelphia Police Officer 
Rasheen Dickerson was on patrol with his partner Officer 
[Ronald] Greene.  During duty, Officer Dickerson came into 
contact with Appellant in the area of 50th and Baltimore.  
Officer Dickerson testified that he observed Appellant 
standing on the Southeast corner of 50th and Baltimore 
with two other males and a female.  Officer Dickerson said 
Appellant appeared to be smoking a brown blunt cigar.  
The officers stayed at the stop sign and observed [the 

____________________________________________ 

1 18 Pa.C.S.A. §§ 2702(a)(3), 2701(b), and 5104, respectively. 
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blunt] in Appellant’s hand.  [Officer Dickerson] then 
observed [Appellant] pass it to another male who took a 
couple of puffs[,] then passed it back to Appellant who 
took a couple puffs, and then [Appellant] attempted to 
pass it to the female.  Officer Dickerson testified that at 
this point Appellant saw the officers and Appellant tossed 
[the blunt] to the ground.  Officer Dickerson pulled the 
patrol car across the street and stopped the four 
individuals.  Officer Dickerson noted that after exiting the 
patrol car, the first thing he noticed was the strong smell 
of Marijuana coming from the area where [the group] was 
standing. 

 At this point, Officer Dickerson testified that the officers 
asked the individuals for their identification.  Two males 
and the female gave the officers their identification.  
Appellant stated that he didn’t have any identification.  
Appellant was then asked to provide his name.  Officer 
Dickerson said Appellant provided the name Tyrone 
Durham.  Officer Dickerson’s partner went to the patrol car 
to insert everyone’s information in [the] computer.  
Everyone [else] came back with ID and no active warrants.  
The name Appellant gave did not register anything.  Officer 
Dickerson spoke to Appellant about this.  Appellant 
maintained the name Tyrone Durham. 

 The police officers conducted a pat down of Appellant.  
Officer Dickerson felt some type of card in Appellant’s back 
pocket, and the officer asked Appellant if it was his 
identification.  Appellant denied knowing what Officer 
Dickerson was talking about.  Appellant started to reach 
into his back pocket and then he attempted to run.  
Appellant did not get far because Officer Dickerson 
grabbed him from behind.  Officer Dickerson testified that 
he was holding Appellant by the waist and Officer Greene 
was in front of Appellant trying to get one arm cuffed.  
Appellant was struggling with Officer Greene and Appellant 
was throwing punches at Officer Greene.  Officer Dickerson 
said that he attempted to grab his taser with his left hand, 
and when he took his left hand off Appellant’s waist, 
Appellant got out of his grip.  Officer Greene had a hold of 
Appellant’s shirt [but] Appellant took off running and came 
out of his shirt.  He was running through the park with no 
shirt on. 
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 Officer Dickerson was on foot pursuit and Officer Greene 
pursued in the patrol car.  Officer Dickerson caught up to 
Appellant in front of 5001 Baltimore.  Officer Dickerson 
said he pushed Appellant and [Appellant] fell to the 
ground.  Officer Dickerson was on top of Appellant and 
they were struggling on the ground and then Appellant 
was on top of Officer Dickerson.  Appellant was trying to 
get up but Officer Dickerson said he had Appellant around 
the neck from behind.  Appellant was “throwing elbows” 
around the officer’s waist area.  Officer Dickerson said he 
was trying to put the cuffs on Appellant and then Appellant 
stopped elbowing the officer in the waist and elbowed the 
officer in his right eye.  Officer Dickerson testified that 
Appellant hit him in his eye and the officer let go 
completely of Appellant and then the officer fell back.  
[Appellant] got up but did not run.  The officer pulled out 
his taser gun and tased [Appellant]. 

 Officer Dickerson’s eye was injured as a result of 
Appellant elbowing him in the eye.  The [officer] was seen 
at Temple Hospital because his eye was red and started to 
close.  Officer Greene had a cut that was bleeding from the 
struggle with Appellant.  Officer Dickerson’s eye was 
[swollen] closed the next day and the swelling lasted for 
approximately two days. 

Trial Court Opinion, 8/7/13, at 2-4 (citations omitted). 

 Having heard the above evidence, the trial court convicted Appellant of 

the above charges on November 20, 2012.  The trial court ultimately 

sentenced Appellant to an aggregate term of 3½ - 7 years of incarceration.  

This timely appeal followed.  Both Appellant and the trial court have 

complied with Pa.R.A.P. 1925. 

 Appellant challenges the sufficiency of the evidence supporting each of 

his three (3) convictions.  Our standard of review is well settled: 
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The standard we apply in reviewing the sufficiency of the 
evidence is whether viewing all the evidence admitted at 
trial in the light most favorable to the verdict winner, there 
is sufficient evidence to enable the fact-finder to find every 
element of the crime beyond a reasonable doubt.  In 
applying the above test, we may not weigh the evidence 
and substitute our judgment for the fact-finder.  In addition, 
we note that the facts and circumstances established by the 
Commonwealth need not preclude every possibility of 
innocence.  Any doubts regarding a defendant's guilt may 
be resolved by the fact-finder unless the evidence is so 
weak and inconclusive that as a matter of law no probability 
of fact may be drawn from the combined circumstances.  
The Commonwealth may sustain its burden of proving every 
element of the crime beyond a reasonable doubt by means 
of wholly circumstantial evidence.  Moreover, in applying 
the above test, the entire record must be evaluated and all 
evidence actually received must be considered.  Finally, the 
[finder] of fact while passing upon the credibility of 
witnesses and the weight of the evidence produced, is free 
to believe all, part or none of the evidence.  

Commonwealth v. Jones, 886 A.2d 689, 704 (Pa. Super. 2005) (citations 

omitted). 

 Appellant first claims that the evidence was insufficient to convict him 

of aggravated assault on a police officer.  “A person is guilty of aggravated 

assault if he . . . attempts to cause or intentionally or knowingly causes 

bodily injury [to a police officer] in the performance of duty[.]”  See 

Pa.C.S.A. § 2702(a)(3).  Appellant argues that while his conduct of 

“thrashing about and swinging his elbows . . . may have been reckless, it did 

not satisfy the mens rea component of the aggravated assault statute, i.e. 

intentionally or knowingly causing bodily injury.”  Appellant’s Brief at 8.  
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Appellant asserts that “not every physical struggle between a police officer 

and a citizen rises to the level of an aggravated assault.  Nor does every 

simple assault, if committed upon a police officer, necessarily become an 

aggravated assault.”  Appellant’s Brief at 11.  According to Appellant, “a 

defendant can be guilty only of simple assault, regardless of the identity of 

the victim, if his mens rea amounts only to recklessness.”  Id. 

 The trial court rejected Appellant’s sufficiency challenge, and 

reasoned: 

 The Court in [Commonwealth v. Wertelet, 696 A.2d 
206 (Pa. Super. 1997)] found that the conduct engaged in 
by the appellant, i.e., kicking the officer in the shin was 
insufficient to satisfy the [§ 2702(a)(3).  Wertelet, 696 
A.2d at 211.  The Wertelet court noted that the officer 
characterized the injury as similar to “bumping your shin 
on a coffee table.”  Id. at 213.  The Court further noted 
that, it does not follow that the elimination of the qualifier 
“serious” [in § 2702(a)(3)] from the serious bodily injury 
element was meant to depreciate the severity of the 
offense to a point where it encompasses relatively 
harmless physical contact with a police officer.  Wertelet, 
supra, at 211-212. 

 In this case, it is clear that Officer Dickerson suffered a 
more severe injury than the police officer in Wertelet.  
Officer Dickerson’s injury is an injury that one can easily 
observe and conclude that it is serious.  Photographs of 
the officer’s injuries were submitted at trial.  Furthermore, 
[an] injury to one’s eye is serious in nature.  The officer’s 
eye was red and swollen shut for approximately two days.  
When Appellant’s elbow contacted with the officer’s eye, 
Officer Dickerson said he let go completely of Appellant 
and he fell on his back.  (N.T. 27-28). 

 Appellant intended to cause this bodily injury to the 
officer in his attempts to get away.  Appellant threw 
punches at Officer Greene and was elbowing Officer 
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Dickerson in the [o]fficer’s waist.  This is not “relatively 
harmless physical conduct with a police officer.”  
Appellant’s conduct caused injury to Officer Dickerson and 
that is not something police officers should be expected to 
encounter. 

 This is exactly the type of conduct prohibited by the 
statute and this Court found that Appellant’s intent was 
clear as his actions were direct and done repeatedly.  
Taking into account the totality of the circumstances in this 
case, the evidence was sufficient to permit the fact-finder 
to infer that Appellant assaulted Officer Dickerson with the 
intent to inflict bodily harm.  It is apparent from the record 
that the Commonwealth presented sufficient evidence to 
convict [Appellant] of aggravated assault under 18 
Pa.C.S.A. § 2702(a). 

Trial Court Opinion, 8/7/13, at 7-8. 

 Our review of the record and pertinent case law supports the trial 

court’s conclusion.  This Court has summarized: 

 Although dictum, in Wertelet we recognized “logically 
speaking a simple assault committed against a police 
officer in the performance of his duties would satisfy the 
elements of § 2702(a)(3).”  Wertelet, 696 A.2d at 212 fn. 
8.  The only differences between assaults under § 
2701(a)(1) and § 2701(a)(3) are that the latter applies 
when the assault is committed upon one of the persons 
enumerated in § 2702(c) in the performance of their duties 
and the latter does not allow for a mens rea of 
recklessness.  Consequently, for purposes of defining the 
bodily injury component of these provisions, whether the 
assault is characterized as “simple” or “aggravated” has no 
bearing on our interpretation.  Calling a simple assault 
upon a police officer aggravated merely reflects the 
legislature’s intent to punish this assault more severely 
than one committed against a layperson, which is 
accomplished by grading the offense as a felony of the 
second degree rather than a misdemeanor of the second 
degree.  Cf.  18 Pa.C.S.A. §§ 2701(b) and 2702(b). 
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 Additionally, we agree with the Commonwealth that 
even if there was no showing of a bodily injury this charge 
should still have been submitted to the jury as an attempt 
to cause bodily injury.  As is the case with simple assault 
under § 2701(a)(1) “[t]he Commonwealth need not 
establish that the officer actually suffered bodily injury; 
rather it is sufficient to support a [conviction] if the 
Commonwealth establishes an attempt to inflict bodily 
injury.”  See [Commonwealth v. Richardson, 636 A.2d 
1195 (Pa. Super. 1994)].  “This intent  may be shown by 
the circumstances which reasonably suggest that a 
defendant intended to cause injury.”  Id. [(citation 
omitted)].  In [Commonwealth v. Pataccio, 764 A.2d 
582 (Pa. Super. 2000)], in addition to punching the officer 
in the mouth, which we found constituted bodily injury, the 
assailant also kicked the officer in the stomach.  We 
acknowledged this conduct alone “clearly constitutes an 
attempt to inflict bodily injury” and “is the very type of 
conduct prohibited by § 2702(a)(3).”  [Petaccio,] 764 
A.2d at 586. 

Commonwealth v. Marti, 779 A.2d 1177, 1182-83 (Pa. Super. 2001) 

(footnote omitted). 

 In Wertelet, this Court stated, “[i]t is not disputed that physical 

resistance [to an arrest] can be severe enough to satisfy” section 

2702(a)(3).  Wertelet, 696 A.2d 211.  Here, the trial court, as fact finder, 

found such severity to exist.  We agree.  Given Appellant’s body position vis-

à-vis Officer Dickerson, Appellant’s elbow to the officer’s eye was as 

intentional as a punch had Appellant been face to face with Officer 

Dickerson.  Additionally, we note that Appellant’s claim of “thrashing and 

swinging elbows” to avoid arrest rings hollow when one considers the fact 

that, according to Officer Dickerson, Appellant did not run away once the 
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officer released his hold.  See N.T., 11/20/12, at 15.  Thus, Appellant’s 

challenge to his aggravated assault conviction fails. 

 Appellant next challenges the sufficiency of the evidence supporting 

his simple assault conviction.  A person is guilty of simple assault if he 

“attempts to cause or intentionally, knowingly, or recklessly causes bodily 

injury to another[.]”  18 Pa.C.S.A. § 2701(a)(1).  Appellant argues that the 

Commonwealth failed to establish that his conduct established “the attempt 

to cause or the actual infliction of bodily injury.”  Appellant’s Brief at 8.  

According to Appellant, “[w]hile his behavior certainly should not be 

condoned, the behavior was not so egregious as to result in a criminal 

conviction for simple assault.  Id. at 18-19.  Appellant further contends, 

“[o]n the instant record one cannot conclude beyond a reasonable doubt 

that [he] intended to cause “bodily injury,” as defined, rather than a trivial 

physical result.”  Id. at 19.  We disagree. 

 “Bodily injury” is defined as “[i]mpairment of physical condition or 

substantial pain.”  18 Pa.C.S.A. § 2301.  Here, the trial court, as fact finder, 

concluded that “there was not only enough evidence to establish Aggravated 

Assault, but there was enough to establish Simple Assault.  The facts show 

that [Appellant’s] actions clearly demonstrated an intentional act to harm 

Officer Dickerson.  The [o]fficer clearly suffered bodily injury as a result of 

Appellant’s conduct.”  Trial Court Opinion, 8/7/13, at 9.  Once again, our 

review of the record and pertinent case law supports the trial court’s 

conclusion.  On cross-examination, Officer Dickerson stated that when 
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Appellant elbowed him in the eye, he “saw stars.”  N.T., 11/20/12, at 28.  

Appellant’s claim that he did not commit the crime of simple assault is 

meritless. 

 In his final issue, Appellant challenges the sufficiency of the evidence 

supporting his conviction for resisting arrest.  The crime of resisting arrest is 

defined as follows: 

§ 5104.  Resisting arrest or other law enforcement 

  A person commits a misdemeanor of the second degree 
if, with the intent or preventing a public servant from 
effecting a lawful arrest or discharging any other duty, the 
person creates a substantial risk of bodily injury to the 
public servant or anyone else, or employs means justifying 
or requiring substantial force to overcome the resistance. 

18 Pa.C.S.A. § 5104.  A lawful arrest is an element of the crime of resisting 

arrest.  Commonwealth v. Jackson, 924 A.2d 618, 620 (Pa. 2007) (citing 

Commonwealth v. Biagini, 655 A.2d 492, 497 (Pa. 1995).  The 

determination of whether probable cause existed to support the arrest is a 

legal determination, “for which our scope of review is plenary and our 

standard of review is de novo.”  Jackson, 924 A.2d at 620 (citation 

omitted). 

 In support of his sufficiency challenge, Appellant asserts that the 

Commonwealth “did not establish the legality of [his] arrest or prove that 

[his] conduct created a substantial risk of bodily injury to the arresting 

officer[.]”  Appellant’s Brief at 8.  Appellant first argues that “the record does 

not reflect what offense [he] was being arrested for or establish facts from 
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which a lawful arrest can be discerned.”  According to Appellant, “[w]hile the 

police officer may have had a hunch or suspicion that someone may have 

been smoking marijuana, this suspicion did not ripen into probable cause to 

arrest [him].”  Appellant’s Brief at 21.  Appellant further argues that the 

Commonwealth did not establish that his conduct established “a substantial 

risk of bodily injury” to Officer Dickerson “whom he wrestled with to avoid 

handcuffing.”  Id. at 24.  We disagree. 

 The trial court rejected Appellant’s claim, and reasoned: 

 In the case sub judice, the evidence clearly established 
a reasonable suspicion to believe Appellant had engaged in 
criminal activity existed [sic] at the point that he was no 
longer free to leave.  The reasonable suspicion 
subsequently ripened into the probable cause to make an 
arrest.  Appellant’s actions created a substantial risk of 
bodily injury to the police officer. 

Trial Court Opinion, 8/7/13, at 9.  Our review of the record supports the trial 

court’s conclusion.  Officer Dickerson’s suspicion that Appellant was smoking 

marijuana was confirmed when he approached the group and smelled a 

strong odor of marijuana.  See N.T., 11/20/12, at 11.  We have already 

determined from our review of the record that Appellant caused bodily injury 

to Officer Dickerson.  Thus, Appellant’s challenge to the sufficiency of the 

evidence supporting his resisting arrest conviction fails. 

 In sum, because the evidence of record is sufficient to support all of 

Appellant’s convictions, we affirm his judgment of sentence.  See, e.g. 

Commonwealth v. Rahman, 75 A.2d 497 (Pa. Super. 2013) (affirming 
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convictions for aggravated assault, simple assault, and resisting arrest for 

attendee of a city council meeting who shoved a civil affairs police officer). 

 Judgment of sentence affirmed. 

Judgment Entered. 

 

 

Joseph D. Seletyn, Esq. 
Prothonotary 

 

Date: 4/15/2014 

 

 


